AGREEMENT FOR PROFESSIONAL DESIGN SERVICES


THIS AGREEMENT, made by and between the CITY OF ROCKFORD (hereinafter called CITY) and (FIRM NAME), (address), (hereinafter called CONSULTANT) is as follows:

Whereas, the CITY desires to contract for professional services for the Project known as (PROJECT NAME).

NOW, THEREFORE, in consideration of their mutual covenants, promises and Agreements of the parties hereinafter set forth, to be kept and performed by them, it is hereby contracted and agreed:

SECTION 1 - BASIC SERVICES OF CONSULTANT 

1.1 The CONSULTANT shall perform all services as outlined in EXHIBIT A, necessary for the completion of the above-described Project in conformance with the standard of care of design professionals in Illinois, defined as the same degree of care, skill, and diligence exercised in the performance of the services as is ordinarily possessed and exercised by a member of the same profession, currently practicing, under similar circumstances.

1.2 CONSULTANT shall cooperate with any sub-CONSULTANT.  Sub-CONSULTANT services shall be outlined in EXHIBIT A.

1.3 CONSULTANT’s work shall meet the professional standard of care with applicable local, state, and federal requirements.

1.4 At the option of the CITY, and if authorized in writing, the CONSULTANT shall furnish or obtain from others Additional Services upon mutually agreed terms and conditions and by means of a written addendum to EXHIBIT A.  Work shall not proceed until written authorization from CITY is provided.

SECTION 2 - CITY'S RESPONSIBILITIES

2.1 The CITY shall assist the CONSULTANT by placing at his disposal all available information pertinent to the Project including previous reports and any other data relative to the scope of the Project.

2.2 Furnish to CONSULTANT,  as required by him for performance of his Basic Services, data prepared by or services of others obtained or prepared by the CITY prior to execution of this contract such as core borings, probings and sub-surface explorations, laboratory tests and inspections of samples; all of which CONSULTANT may rely upon in performing his services.

2.3 Guarantee access to and make provisions for CONSULTANT to enter upon public and private property as required for CONSULTANT to perform his services.

2.4 Pay all costs incidental to obtaining bids or proposals from Contractors, such as publishing and printing costs.

2.5 Designate in writing a person to act as CITY's representative with respect to the work to be performed under this Agreement.  Such person shall have complete authority to transmit instructions, receive information, interpret and define CITY's policies and decisions with respect to materials, equipment, elements and systems pertinent to CONSULTANT’s services.

2.6 Furnish approvals and permits from all governmental authorities having jurisdiction over the Project and such approvals and consents from others as may be necessary for completion of the Project, unless otherwise specified in EXHIBIT A.

2.7 Furnish title commitments for all necessary right-of-way or easements to be acquired, unless otherwise specified in EXHIBIT A.

2.8 Bear all costs incidental to compliance with the requirements of this SECTION 2.

SECTION 3 – PERFORMANCE AND PERIOD OF SERVICE

3.1 The CONSULTANT shall provide an estimated length of services within EXHIBIT A.

3.2 The services shown on EXHIBIT A shall be performed in a professional and timely manner.  Upon the anticipation of a significant deviation from the estimated length of services shown on EXHIBIT A, the CONSULTANT shall provide, in writing, a mutually agreed upon amended length of service schedule by CONSULTANT and CITY.

3.3 CITY will report any deficiencies in the services to the CONSULTANT within 30 days of the CITY becoming aware of the deficiency after such services are performed and may require CONSULTANT to correct the performance of deficient services at no additional compensation, if said deficiency is in breach of the Standard of Care.  If the CONSULTANT is unable to correct such deficiencies, the CITY may terminate the Agreement as provided in SECTION 5. 

SECTION 4 - PAYMENTS TO ENGINEER

4.1 Basic Services.  The CITY shall pay the CONSULTANT for Basic Services in the amount based on the compensation formula as shown on EXHIBIT B. 

4.2 Additional Services.  The CITY shall pay the CONSULTANT for Additional Services rendered under SECTION 1.4 in accordance with SECTION 4.1.  Additional services will not be rendered until approved by the CITY.

4.3 [bookmark: _GoBack]The CONSULTANT shall submit monthly statements for Basic and Additional Services rendered.  The monthly statements will be based upon the fee schedule established in EXHIBIT B.  The CITY shall make payment as required under the Illinois Prompt Payment Act in response to the ENGINEER’S monthly invoices.

SECTION 5 – TERMINATION

5.1 This Agreement may be terminated by either party without cause upon fifteen (15) days written notice.

5.2 In the event the CITY shall terminate or abandon the engineering services contracted for by this Agreement or to abandon any portion of the Project for which services have already been performed, the following provisions shall govern:

(a) In the event the CITY shall abandon all or any part of the services to be rendered by the CONSULTANT, the CONSULTANT shall be notified in writing.  Immediately upon receiving such notice, the CONSULTANT shall discontinue the work abandoned by the CITY under this Agreement and shall proceed to close and terminate operations.

(b) Upon termination or abandonment by the CITY of the CONSULTANT services and payment to CONSULTANT for services performed, the CONSULTANT shall deliver to the CITY all drawings, specifications, reports and studies theretofore completely or partially completed by him together with all unused materials advanced or supplied by the CITY and shall appraise the work he has completed and submit his appraisal to the CITY for evaluation.

(c) If this Agreement is terminated by the CITY upon the completion of, or during, any phase of the Basic Services, progress payments due to the CONSULTANT for services rendered through such phase shall constitute total payment for such services. 
 
5.3 In the event the CONSULTANT shall terminate or abandon the engineering services contracted for by this Agreement, the provisions within SECTION 5.2 shall govern.

SECTION 6 - GENERAL CONDITIONS

6.1 Legal Compliance.  CONSULTANT will at all times observe and comply, and will cause its sub-CONSULTANTS to observe and comply, with the professional standard of care with applicable federal, state, and local laws, ordinances, rules, regulations, and executive orders, now existing or hereinafter in effect, which may in any manner affect the performance of this contract. Provisions required by law, ordinance, rules, regulations, or executive order to be inserted in this contract will be deemed inserted, whether or not they appear in it.  In no event will failure to insert such required provisions prevent the enforcement of applicable law.  Lack of knowledge of applicable law on the part of CONSULTANT will in no way be cause for release of this obligation.  If the CITY becomes aware of violation of any laws, ordinances, rules and regulations on the part of CONSULTANT or sub-CONSULTANT, it reserves the right to terminate any contract, and pursue any other legal remedies deemed necessary.  CONSULTANT must pay all required taxes and obtain all licenses, certificates, or other authorization required in connection with the performance of its obligation hereunder, and CONSULTANT must require all sub-CONSULTANTS to also do so. Failure to do so may result termination of this Agreement with CONSULTANT.  By entering into an Agreement with the CITY, CONSULTANT certifies that to the best of its knowledge, its principals and any sub-CONSULTANT used in the performance of this contract meet CITY requirements and have not violated any CITY ordinance, code, state, federal, or local rules or regulations, and have not been subject to any debarment, suspension, or other disciplinary action by any government agency. Additionally, if at any time CONSULTANT becomes aware of such information, it must immediately disclose it to the CITY.  

6.2 Legal Requirements.  This Agreement sets forth the entire final agreement between the CITY and the CONSULTANT and shall govern the respective duties and obligations of the parties.  The validity of this contract, and any disputes arising from the contract, shall be governed by the laws of the State of Illinois.  Any litigation under this agreement shall be resolved in the trial courts of Winnebago County, State of Illinois.  Should a provision of this contract be declared invalid by a court of competent jurisdiction, it shall not affect the validity of the remaining provisions of the contract.

6.3 Disputes.  In the event of a dispute between the CITY and CONSULTANT arising out of or related to this Agreement, the aggrieved party shall notify the other party of the dispute within a reasonable time after such dispute arises. If the parties cannot thereafter resolve the dispute, each party shall nominate a senior officer of its management to meet to resolve the dispute in good faith by direct negotiation.  Should such negotiation fail to resolve the dispute, either party may pursue resolution in a court within Winnebago County having jurisdiction. During the pendency of any dispute, the parties shall continue diligently to fulfill their respective obligations hereunder.

6.4 Control of Work.  CONSULTANT shall not be responsible for (a) construction means, methods, techniques, sequences, procedures, or safety precautions and programs in connection with the Project; (b) the failure of any contractor, subcontractor, vendor, or other Project participant, not under contract to CONSULTANT, to fulfill contractual responsibilities to the CITY or to comply with federal, state, or local laws, regulations, and codes; or (c) procuring permits, certificates, and licenses required for any construction unless such procurement responsibilities are specifically assigned to CONSULTANT under this Agreement.

6.5 Force Majeure.  Neither the CITY nor CONSULTANT shall be considered in default of this Agreement or any work order for delays in performance caused by circumstances beyond the reasonable control of the nonperforming party.  For purposes of this Agreement, such circumstances include, but are not limited to, abnormal weather conditions; floods; earthquakes; fire; epidemics; war, riots, and other civil disturbances; strikes, lockouts, work slowdowns, and other labor disturbances; sabotage (including cyber sabotage); judicial restraint; and delay in or inability to procure permits, licenses, or authorizations from any local, state, or federal agency for any of the supplies, materials, accesses, or services required to be provided by either the CITY or CONSULTANT under this Agreement or any work order. CONSULTANT shall be granted a reasonable extension of time for any delay in its performance caused by any such circumstances.  Should such circumstances occur, the nonperforming party shall, within a reasonable time of being prevented from performing, give written notice to the other party describing the circumstances preventing continued performance and the efforts being made to resume performance.

6.6 Estimate of Cost.  The CONSULTANT shall use standard care in preparing the estimate of cost.    Any opinion of probable cost, budget estimate, cost estimate, or other cost evaluation provided by the CONSULTANT will be offered on the basis of experience and judgment.  Because the CONSULTANT has no or incomplete control over market conditions or bid procedures or responses, the CONSULTANT cannot warrant that actual bids, construction costs, or other Project costs will not vary from these opinions or estimates.

6.7 Document Property Rights.  Upon payment in full by the CITY, all documents or copies thereof including tracings, drawings, estimates, field notes, investigations, design analysis, studies, and specifications which are prepared in the performance of this Agreement are to be and remain the property of the CITY and are to be delivered to the Director of Public Works of the CITY before the final payment is made to the CONSULTANT.  However, if the CONSULTANT wishes, he may retain the original drawings and supply the CITY with copies of the above mentioned documents.  All drawings are also to be provided in a format mutually acceptable to the CITY and CONSULTANT.  The CONSULTANT shall endorse, by his professional engineering seal, all plans, specifications, and engineering data furnished by him.  The CONSULTANT shall be held harmless for any re-use of documents beyond the scope and schedule of this specific and unique project.

6.8 Retainage of Records.  CONSULTANT must retain all records of work performed for a minimum of five (5) years. 

6.9 Insurance Requirements.  Upon execution  of the Agreement,  and prior to CONSULTANT commencing any work or services with regard to the project, CONSULTANT shall carry commercial general liability insurance, umbrella liability insurance, and automobile liability insurance on ISO form CG 00 01 10 01 (or a substitute form providing equivalent coverage) and CONSULTANT shall provide the CITY with a Certificate of Insurance and Additional Insured Endorsement on ISO form CG 20 10  11  85 (or substitute form providing equivalent coverage) or on the combination of ISO forms CG 20 IO  10 0 l and CG 20 3 7 1001 (or substitute forms providing equivalent coverage)  naming the CITY as Additional Insured thereunder.  Additional insured coverage shall apply as primary insurance and be noncontributory with respect to any other insurance afforded to the CITY.  All coverage shall be placed with an insurance company duly admitted in the State of Illinois and shall be reasonably acceptable to the CITY.  All awarded CONSULTANT insurance carriers must maintain an A.M. Best rating of "A-" or better.  Coverage shall be afforded to the additional insured whether or not a claim is in litigation.

The following insurance requirement shall apply to the CONSULTANT for the duration of the Agreement unless explicitly waived by the CITY:

(a) Commercial General Liability.  The coverage available to the CITY, as Additional Insured, shall not be less than $1 million each occurrence, $2 million general aggregate (subject to a per project general aggregate provision applicable to the project), $2 million products/completed operations aggregate and $1 million personal and advertising injury limits.   Such insurance shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal and advertising injury, and liability assumed under an insured contract (including the tort liability of another assumed in a business contract).

(b) Umbrella Liability.  The coverage available to the CITY, as Additional Insured, shall not be less than $2 million each occurrence, $2 million general aggregate.    Such insurance shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal and advertising injury, and liability assumed under an insured contract (including the tort liability of another assumed in a business contract).

(c) Automobile Coverage.  The coverage available to the CITY, as Additional Insured, shall include comprehensive automobile bodily injury and property damage liability coverage for a minimum amount of $1 million each occurrence, $2 million general aggregate

(d) Workers Compensation.  CONSULTANT shall maintain during the life of this contract statutory workmen's compensation and employer's liability insurance for all his employees engaged in work on the job site.

(e) Insurance Certificates.  Each Certificate of insurance shall provide that the insurer must give the CITY at least thirty (30) days' prior written notice of cancellation and termination of the CITY's coverage thereunder.  Not more than two weeks prior to the expiration, cancellation or termination of any such policy, CONSULTANT shall supply the CITY with a new and replacement Certificate of Insurance and Additional Insured endorsement as proof of renewal of said original policy.  Said new and replacement endorsements shall be similarly endorsed in favor of the CITY as set forth above.  All sub-CONSULTANTS to be utilized by CONSULTANT shall provide Ownership with a Certificate of Insurance naming CITY as additional insured prior to commencement of work by said sub-CONSULTANT.

6.10 Indemnification.  To the fullest extent permitted by law, CONSULTANT shall indemnify and hold harmless the CITY, its officers, elected and appointed officials, and  employees from and against all claims, damages, losses and expenses, including reasonable attorney's fees, arising out of or resulting from CONSULTANT's performance of work under this Agreement.

This indemnification agreement shall not be limited in any way by any limitations on the amount or type of damages, compensation, or benefits payable by or for CONSULTANT under the Illinois Workers’ Compensation Act (820 ILCS 305/1 et seq.), disability benefit acts, or other employee benefit acts, and serves as an express agreement to waive the protection of Kotecki v. Cyclops Welding Corp., 146 Ill.2d 155, 585 N.E.2d 1023 (1991) in Illinois.

Under no circumstances shall CONSULTANT, its sub-CONSULTANTS, agents, and employees be required to indemnify the CITY for its own negligence.

6.11 Transfer of Agreement.  The CITY and CONSULTANT each binds himself and his partners, successors, executors, administrators and assigns to the other party of this Agreement and to the partners, successors, executors, administrators and assigns of such other party, in respect to all covenants of this Agreement; except as above, neither CITY nor CONSULTANT shall assign, sublet or transfer his interest in this Agreement without the written consent of the other.  Nothing herein shall be construed as creating any personal liability on the part of any officer or agent of any public body which may be a hereto, nor shall it be construed as giving any rights or benefits hereunder to anyone other than CITY and CONSULTANT.

6.12 Environmental Consent Decree.  CONSULTANT must comply with the CITY’s Stormwater Management Ordinance.  For work performed on the stormwater system, including Projects only requiring erosion and sediment control measures, acknowledgement of receipt of the USEPA issued Environmental Consent Decree is required.  It is also required that the CONSULTANT retain all invoices, work orders and/or other records of work performed in drainage areas for three (3) years beyond the end of the consent decree, estimated to be 12/31/2022.  These records are subject to audit and are to be made available immediately upon request by the CITY or the Federal and State Environmental Protection Agency (EPA).  Additionally, there may be other records provided that the CONSULTANT will be required to keep on file upon request of the CITY.  Violation of this SECTION and with the CITY’S Stormwater Management Ordinance may result in a fine.

6.13 Execution of Agreement.  This Agreement shall be in full force and effect only when it has been approved by the CITY according to all applicable ordinances and statutes, and when executed by its duly authorized officials.

6.14 Equal Employment Opportunity. CONSULTANT shall comply with all applicable equal employment opportunity statutes, regulations, and ordinances including but not limited to the City’s Equal Opportunity Employment (EOE) Ordinance (CITY Code of Ordinances, Chapter 11, Article IV); the Illinois Human Rights Act (775 ILCS 5/101 et seq.), the Illinois Department of Human Rights (IDHR) Rules and Regulations for Government Contracts (44 Ill. Admin. Code, Chapter X, Section 750), the Discrimination in Public Contracts Act (775 ILCS 10/0.01 et seq.), Title VII of the Civil Rights Act of 1964, as amended (§ 7, 42 U.S.C. § 2000e et seq.); the Age Discrimination in Employment Act of 1967, as amended (29 USC §.621 et seq.); Title I of the Americans with Disabilities Act of 1990, as amended (42 USC 12111-12117); the Equal Pay Act of 1963, as amended; and the Uniformed Services Employment and Reemployment Rights Act of 1994, as amended (38 USC §§ 4301-4335). 

Pursuant to IDHR’s Rules and Regulations and the City’s EOE Ordinance, the awarded CONSULTANT shall comply with the following terms and conditions during the performance of this contract:

(a) CONSULTANT will not discriminate against any employee, including apprentices, or applicant for employment, including training programs, because of race, color religion, sex, sexual orientation, gender identity, marital status, order of protection status, status as a survivor of domestic violence or human trafficking, national origin or ancestry, citizenship status, age, physical or mental disability unrelated to ability, military status, or unfavorable discharge from military service; and, further, that CONSULTANT will examine all job classifications to determine if minority persons or women are underutilized and will take appropriate affirmative action to rectify any underutilization.

(b) If CONSULTANT hires additional employees in order to perform this contract or any portion of this contract, CONSULTANT will determine the availability (in accordance with Section 750) of minorities and women in the areas from which CONSULTANT may reasonably recruit and will hire for each job classification for which employees are hired in a way that minorities and women are not underutilized. 

(c) In all solicitations and advertisements for employees placed by CONSULTANT on its behalf, CONSULTANT will state that all applicants will be afforded equal opportunity without discrimination because of race, color, religion, sex, sexual orientation, gender identity, marital status, order of protection status, status as a survivor of domestic violence or human trafficking, national origin or ancestry, citizenship status, age, physical or mental disability unrelated to ability, military status, or an unfavorable discharge from military service. 

(d) CONSULTANT will send to each labor organization or representative of workers with which it has or is bound by a collective bargaining or other agreement or understanding, a notice advising the labor organization or representative of the CONSULTANT’s obligations under the Illinois Human Rights Act and Section 750 of the Illinois Department of Human Rights Rules and Regulations. If any labor organization or representative fails or refuses to cooperate with the CONSULTANT in its efforts to comply with the Act and Part 750, CONSULTANT will promptly notify the Illinois Department of Human Rights and the CITY and will recruit employees from other sources when necessary to fulfill its obligations under the contract.

(e) CONSULTANT will submit reports as required by Part 750, furnish all relevant information that may be requested by the Illinois Department of Human Rights or the CITY, and in all respects comply with the Act, the Department’s Rules and Regulations, and the CITY’s Equal Opportunity Employment Ordinance.
 
(f) CONSULTANT will permit access to all relevant books, records, accounts, and work sites by personnel of the CITY and the Illinois Department of Human Rights for purposes of investigation to ascertain compliance with the Act, IDHR’s Rules and Regulations, and CITY EOE Ordinance. 

(g) CONSULTANT will include verbatim or by reference the Equal Employment Opportunity Clause (44 Ill. Admin. Code, Chapter X, Appendix A) in every agreement under which any portion of the contract obligations are undertaken or assumed, so that the provisions will be binding upon the sub-CONSULTANT. In the same manner as with other provisions of this contract, CONSULTANT will be liable for compliance with applicable provisions of this clause by sub-CONSULTANTS. Further, CONSULTANT will promptly notify the CITY and the Illinois Department of Human Rights if any sub-CONSULTANT fails or refuses to comply with the provisions of sections (a) through (f) of this paragraph. CONSULTANT shall not utilize any sub-CONSULTANT declared by the Illinois Human Rights Commission to be ineligible for contracts or subcontracts with the State of Illinois or any of its political subdivisions or municipal corporations.

6.15 Confidential Information.  Both the CITY and CONSULTANT will comply with all laws and regulations that apply to use, transmission, storage, disclosure, or destruction of information designated in writing to be confidential.  Both parties agree to hold the other party’s confidential information in strict confidence.  CONSULTANT agrees not to use CITY’s confidential information in any way, except as expressly permitted or required to achieve the purposes of this Agreement, and CITY agrees to use CONSULTANT’S confidential information solely for the purpose of performing the services.  Both parties further agree not to disclose or permit any third party access to the confidential information, except such disclosure or access will be permitted in order to provide the services under this Agreement.

6.16 Freedom of Information Act.  The CONSULTANT shall be knowledgeable of the Freedom of Information Act (FOIA), and shall conduct business and transmit documents and correspondence with special consideration.  Upon receipt of a FOIA request, the CITY and CONSULTANT shall make every effort to respond to a request as quickly as possible within the given timeframe and produce all documents legally required.

6.17 Conflict of Interest.  CONSULTANT affirms, by execution of this Agreement, he has no interest and will not acquire any interest in any enterprise, project, or contract that would conflict in any manner of degree with the performance of the work, services, or goods to be provided hereunder.  CONSULTANT further affirms that no person having such an interest will be employed to perform any work or services under the contract, and that no employee of the CITY is directly or indirectly interested in the Agreement for any reason of personal gain.


The CONSULTANT certifies that the Principals have not been barred from signing this Agreement as a result of a violation of SECTION 33E-3 or 33E-4 of the Criminal Code of 1961.  (Chapter 38 of Illinois Revised Statues).



______________________________		_____________________________
        (Signature)                				 Attest:


______________________________		_____________________________
          (Title)                              			(Title)

Acknowledgement of Stormwater Management Ordinance and Environmental Consent Decree

By indicating below, we acknowledge we must comply with the CITY’s Stormwater Management Ordinance.  For work performed on the stormwater system, including Projects only requiring erosion and sediment control measures, acknowledgement of receipt of the USEPA issued Environmental Consent Decree is required.  It is also required that the vendor retain all invoices, work orders and/or other records of work performed in drainage areas for three (3) years beyond the end of the consent decree, estimated to be 12/31/2022.  These records are subject to audit and are to be made available immediately upon request by the CITY or the Federal and State Environmental Protection Agency (EPA).  Additionally, there may be other records provided that the CONSULTANT will be required to keep on file upon request of the CITY.  Violation of this SECTION and with the CITY’S Stormwater Management Ordinance may result in a fine.

By indicating below, we acknowledge receipt of the Stormwater Management Ordinance and Environmental Consent Decree.  Both documents can be found on the CITY of Rockford website at http://rockfordil.gov/wp-content/uploads/2017/06/Rockford-Stormwater-Ordinance-Amend-2015-12-23.pdf

I have been provided access to the CITY of Rockford Stormwater Management Ordinance and the Environmental Consent Decree and agree to comply with the terms outlined therein.

	

	Person, Firm or Corporation

	

	Authorized Signature and Title








IN WITNESS WHEREOF, the parties hereto have executed, or caused to be executed by their duly authorized officials, this Agreement on the respective dates indicated below.

Signed this ______________ day of _______________ by:

(Firm Name)__________________________________

_____________________________

_____________________________

By __________________________
	(Signature)

_____________________________
	(Title)

						ATTEST:             (Seal)


						__________________________

						__________________________
							(Title)

Approved by the CITY Council of the CITY of Rockford this _____ day of ________________.


______________________________
(Mayor)

______________________________
(Date)

						ATTEST:             (Seal)


						_____________________________
						Legal Director and Ex Officio
						Keeper of the Records and Seal

Revised March, 2020
